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QUY TAC YORK — ANTWERP 2016
Hoang Vin Chau’
Tom tit

Ton that chung 14 s €6 thuong Xdy ra doi véi tau trong mét hanh trinh trén bién c6 lién quan
daeén chi tau, cha hang va nguwoi bdo hiém tau va hang. Khi ton thdt chung xdy ra, chu tau, cac
chu hang va chu cudéc phi phdi dong gop vao sw hy sinh chung do. Viéc xdc dinh thiét hai, chi
phi nao duoc cdng nhdn 1a ton thdt chung sau dé phdn bé cho cac li ich trong hanh trinh 1a do
Chuy@n vién tinh ton thdt chung (Ly todn su) thuc hién. Ly todn sw tinh todn, phdn bé ton that
chung trén co sé ludt 18, quy tdc nao? Bé6 chinh la Quy tac York — Antwerp (YAR). Quy tac York
— Antwerp, ra doi lan dau tién vao nam 1877, da qua nhiéu lan sira déi, bo sung va lan mdéi
nhdt la vao nam 2016. Lan sira doi ndy c6 gi mdi, y nghia thuc té cua Vviéc sira doi la gi, do la
nhing théng tin ma bai viét durdi ddy cung cdp téi doc gid 1a cac cha tau, chi hang, nguoi bao
hiém.

Tir khoa: ton that chung, bdo hiém, quy tac York — Antwerp.
Abstract

General Average is the case that incurs from time to time in maritime transport. General
Average sacrifices and expenditures shall be borne by defferent contributing intersts on the
basis of international laws and rules and in accordance with the calculation by Average
Adjuster. The law that governs general average cases is York-Antwerp Rules (YAR). The Rules
first introduced in 1877 are updated periodically and the last one is in 2016. What amendments
and changes are in YAR 2016, readers can find out in the following.
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Ngay 6 thang 5 nam 2016, Uy ban Hang hai qubc té (CMI), tai hoi nghi quéc té lan tht 42 &
New York, di thong qua nhiing stra d6i, b6 sung cho Quy tic York-Antwerp (York-Antwerp
Rules - YAR), tao thanh Quy tic York-Antwerp 2016. YAR la quy tic diéu chinh viéc giai
quyét ton that chung (general average) trén bién. Ton that chung la nhitng hy sinh hay chi phi
dac biét duoc tién hanh mot cach ¢b y va hop ly vi an toan chung nham cau cac loi ich
(interests) trong mot hanh trinh chung trén bién thoat khoi mot tai hoa hay dé khic phuc hau
qua cua tai hoa d6. Khi cé ton that chung xay ra thi cac loi ich trong hanh trinh (tau, hang, cugc
phi) c6 nghia vu dong gép vao sy hy sinh chung d6. Ton that chung la gi, viéc phan bo ton that
chung nhu thé ndo, nhitng hy sinh, chi phi nao duoc cdng nhan Ia ton that chung, chinh la do
Quy tic York-Antwerp quy dinh.

1. Swra doi va nhirng lan sira d6i cia YAR

Hoi nghi qudc té dau tién vé ton that chung 1a vao nam 1864 tai thanh phd York (Vuong
quéc Anh). Muc dich caa hoi nghi 1a tim kiém su thong nhat vé luat 1é va ting cuong hiéu qua
viéc giai quyét van dé tén that chung. Hoi nghi, sau d6 da thong qua mét quy tac vé tén that
chung goi la Quy tac York (York Rules). Quy tic York dugc sira d6i, bo sung vao nam 1877 tai
thanh phé Antwerp (Vuong quéc Bi) va d6i tén thanh Quy tic York-Antwerp (YAR). YAR sau
d6 dugc xem xét sira d6i, bd sung, cap nhat dinh ky 10 nam dudi su bao trg cia CMI, mot to
chtirc ma thanh vién 1a cac hiép hoi luat hang hai quc gia. Pén nay, YAR di qua céc 1an sira
d6i, b6 sung vao cac nam 1890, 1924, 1950, 1974, 1990, 1994, 2004 va 2016. Pang chu y 1a 1an
stra ¢6i nam 2004 khong c6 su ddng thuan cao gitta cac bén tham gia, trong d6 gii chi tau cho
rang mot so thay doi 1a véi vang, chua chin mudi. Vi thé, YAR 2004 it dugc dua vao cac hop
ddng van tai (C/P, B/L, Waybills), trong khi 46 YAR 1994 lai duoc sir dung phé bién hon. Mat
khac, Lién doan Bao hiém hang hai quoc té cho rang nhitng quy dinh ciia YAR lam ting dang
ké chi phi xur ly c4c tai nan. CMI ciing thira nhan rang viéc sira d6i naim 2004 chua dugc nhu ¥
mudn va vi vay tai Hoi nghi cia CMI vao nam 2012 & Bic kinh mét Nhém Cong tac qudc té
(IWG) duoc thanh lap dé xem xét YAR va soan thao mét b quy tic mai dap (ng yéu cau cua
chu tau, chu hang va nguoi bao hiém nham dat duoc su théng nhat cao hon trong xur Iy van dé
t6n that chung.

IWG biat dau cong viéc cua minh bang viéc gui di cac cau hoi dé lay phan hdi tir cac Hiép
hoi Luat hang hai va nhiéu to chic khac, nhu: Phong Hang hai quéc té (ICS), BIMCO (Hoi
ddng Hang hai Ban tich va Quéc té), Lién doan Bao hiém hang hai qudc té (IUMI) va cac Hiép
hoi phan bé ton that chung chi chét nhat. Cac y kién phan hdi khdng chi dua vao YAR 2004 ma
ca YAR 1994, van ban dugc BIMCO dua vao cac hop ddng mau caa minh. Phan I6n cac y kién
ma IWG nhan duoc tiép tuc coi ché dinh tén that chung nhu mét phuong phap c6 gia tri dé xir



ly nhitng mat mat, thiét hai va chi phi sau mét tai nan hang hai dong thoi dé xuat cac stra doi, bo
sung dé giam thiéu chi phi va thoi gian trong qué trinh giai quyét tén that chung. Pai dién cua
cac bén tham gia thuong mai, Phong Hang hai qudc té va Lién doan Bao hiém hang hai qudc té
ciing thira nhan nhitng thach thire khi tim cach thoa hiép vé nhitng van dé con tranh céi trong
YAR 2004. Sau 4 nam lam viéc tich cuc, YAR 2016 dd dugc CMI thong qua va duoc ICS,
BIMCO va IUMI tng hé.

2. Nhirng diém méi cia YAR 2016 so véi YAR 1994 va YAR 2004

- Quy tdc B, lién quan dén lai, dit thuwong mai: quy tic nay duoc bd sung 2 muc lam rd
thém trudng hop mot hay nhiéu tau kéo hay day mot hay nhiéu tau khac trong mét hoat dong
lai, dit thvong mai (chi khdng phai hoat dong ctru hd) ma mét tau phai tach ra vi an toan
chung. Muc 2 quy tic nay quy dinh néu cac tau dang gap nguy hiém ma mét tau phai tach ra
(disconnection) dé lam ting su an toan cua tau d6 hay cua tat ca cac tau khéac trong mot hanh
trinh chung (common maritime adventure) thi hanh dong tach ra d6 1a mét hanh dong ton that
chung. Khi cac tau do phai vao cang lanh nan thi chi phi tai cang l&nh nan ciing dugc cdng nhan
la ton that chung cho dén khi hanh trinh chung két thuc.

- Quy tgc E: thém 3 muc Vvé cung cip théng tin cho Chuyén vién phan bé ton that chung
(average adjuster — Ly toan su) va vé khiéu nai d6i voi ngudi thir ba. Tat ca cac bén trong hanh
trinh chung s& cung cap thdng tin vé gia tri dong goép va néu khiéu nai vé ton that chung thi phai
théng bao bang vin ban cho Chuyén vién phan bo ton that chung vé nhing thiét hai hay chi phi
ma minh muén khiéu nai va nhitng bang chang vé viéc d6. Néu khong théng bao hoac bat ky
bén nao khdng cung cip cac bang ching dé khiéu nai trong vong 12 thang ké tir khi két thac
hanh trinh thi Ly toan su s& tu tinh to4n ton that chung trén co s& cac théng tin sin c6. Thong
tin vé gia tri cua hang hoa, tai san ciing s& dugc cung cip trong vong 12 thang ké tir khi két thic
hanh trinh va néu khéng cung cap thi Ly toan su ciing duoc ty do tinh toan gia tri phai dong gop
trén co sé thong tin ma minh c6. Bat ky bén nao trong hanh trinh chung muén khiéu nai déi véi
ngudi thir ba trong tén that chung phai théng bao cho Ly toan su va khi nhan duoc tién bdi
thuong phai cung cip cho Ly toan su day du céc thong tin trong vong 2 thang ké tir ngay nhan
duoc tién boi thuong. Nhiing stra d6i trong quy tic nay lam cho qué trinh giai quyét ton that
chung dugc nhanh chong hon.

- Quy tac G: thém mot cau “gidi han nay s& khong ap dung cho bat ky khoan tién nao dugc
coi 1a ton that chung nao theo Quy tac F (chi phi thay thé)” & doan cudi. Muc dich cta quy dinh
nay la dé théng nhat trong cach tinh toan, phan bo ton that chung.

- Quy tac VI (chi phi cau nan): Quy tic nay cd sy thay doi kha lon khi cd bo sung thém
diéu kién dé chi phi ciu ho dugc cdng nhan 4 tén that chung trong truong hop tau va hang cé
hop dong cau ho va di tra phi riéng biét. Cu thé, khi cac bén trong hanh trinh ¢6 trach nhiém
phap 1y hay hop dong riéng véi ngudi ciru ho thi chi phi ciu ho chi dugce cdng nhan 1a ton that
chung néu xay ra mét trong cac trudng hop sau day:



+ ¢6 mat tai nan tiép theo hoic mot sy ¢ khac gay ra mat mat, thiét hai cho tai san trong
hanh trinh dan dén su khac nhau I6n gitra gié tri ciru duoc va gia tri dong gop;

+ ¢6 sy hy sinh ton that chung dang ké;

+ Qi& tri cru dugc rd rang la khdng chinh xac va viéc phan chia chi phi ctu nan cling khong
ding;

+ mot bén trong vu cttu ho da tra phan I6n chi phi ciu nan thudc bén khac:

+ phan 16n cac bén da thoa man khiéu nai vé chi phi ciu nan theo cac diéu kién khac nhau.

- Quy tac XI (tién lvong ciia thuyén truong va thuyén vién va chi phi tai cang lanh nan):
Tai muc b cia quy tic ndy c6 thém chit tau “vao va luu lai” tai cang hodc noi lanh nan nham
khang dinh c4c khoan tién Iwong, nhién liéu va cang phi tai cang lanh nan vin duogc céng nhan
la tén that chung khi tau d vao cang va ngay ca khi tau phai luu lai dé stra chira nham tiép tuc
hanh trinh. Noi dung nay da bi bo di trong YAR 2004 nay khoi phuc lai nhu trong YAR 1994
va cac ban quy tic trudc d6. Tai muc ¢ cua quy tic nay ¢ thém dinh nghia vé cang phi (port
charges) va muc d thém chit “handling on board — sap xép trén tau” va chir “fuel and stores —
nhién liéu va d6 du trir”” cho phu hop va logic, nham khic phuc thiéu sét caa YAR 2004.

- Quy tac XVI (ton that chung vé mat mat va thiét hai caa hang hoéa do hy sinh): Muc a cua
quy tic ndy c6 quy dinh rd thém vé hoa don thuong mai 1a hoa don do Ly toan su yéu cau phan
anh gia tri vao IGc do hang ma khong quan tim dén dia diém giao hang cudi cung theo hop
ddng van tai.

- Quy tac XVII (gia tri dong gop): Phan cudi cua muc a c6 thém cau, noi rang bat ky 16
hang nao ciing c6 thé bi loai ra, khdng phai dong gop vao ton that chung néu Ly toan su cho
rang cac chi phi dé dua 16 hang d6 vao tinh toén c¢6 thé 16n hon sé tién phai dong gop cua 16
hang d6. Quy dinh nay cho phép Ly todn su loai nhitng 16 hang co gia tri nho vao viéc dong gop
tén that chung. Vi du, trong container c6 rat nhiéu chu hang 1¢, c6 16 hang chi 2000 USD. Gia
sur ty 1& dong gbp ton that chung la 10% thi 16 hang 2000 USD chi phai déng gop 200 USD, 1a
qua nho so véi chi phi bo ra dé cung cap thong tin, lam cac thi tuc. Muc b ¢ thém cau: khi
khoan tién tra cho dich vu citu ho khong duoc cdng nhan 1a ton that chung theo quy dinh tai
muc b, quy tac VI thi sé tién d6 phai duoc trir di khi tinh toan gia tri phai dong gop cua tai san.

- Quy tac XXI (18i suat v& mat mat dugc cong nhan 1 ton thit chung): Quy tic nay cé thém
muc b quy dinh rang I4i suat s& dugc tinh theo nim 12 thang, theo mtic LIBOR cho ddng tién
tinh toan, dugc cong bd vao ngay ngan hang dau tién cua nam, cong thém 4%. Néu dong tién
tinh toan khong c6 i suat LIBOR thi I4i suat s& tinh theo dong USD, cong 4%.

- Quy tac XXII (Xu ly tién dat coc): Diém mai ¢ quy tic nay la viéc ding tén tai khoan cua
sb tién dit coc dé thanh toan ton that chung, chi phi ctu nan va chi phi dac biét khac. Truéc
day, tién dit coc ma cac cha hang nop khi nhan hang s& duoc dwa vao mot tai khoan dic biét
dang tén chung cua dai dién chu tau va dai dién caa cha hang tai mot ngan hang do hai bén thoa
thuan. Nay, quy tic quy dinh Ia tai khoan dic biét d6 s& dtng tén Ly toan su. So di ¢d su thay
ddi nay 1a vi trong thai gian qua, viéc ding tén chung tai khoan da gip kho khin, vudng mac
voi luat chong doc quyén caa Hoa Ky. Hon nita, luat chong rira tién va luat chéng khang bé



méi da lam cho viéc thanh 1ap maot tai khoan dang tén chung tré nén hét stirc kho khan va nhiéu
khi khong thé. Vi vay, sau khi can nhic nhiéu phuong 4n, IWG da dé nghi bo yéu cau vé tai
khoan chung va dua ra quy dinh rd rang hon trong cac muc b, ¢, d dé Ly toan su xu ly dé dang
tién dt coc.

- Quy tac XXIII (thdi han khiéu nai, kién tung vé dong gop ton that chung): Quy tac nay co
diém mai so véi YAR 1994, tuy khong co gi thay d6i so vdi YAR 2004, theo d6 thoi han kién
tung V& ton that chung 1a 1 nim ké tir ngay phét hanh Ban phan bo ton that chung (General
Average Adjustment). Muc a Quy tic nay quy dinh “quyén khiéu nai vé dong gop ton that
chung ké ca khiéu nai vé ban cam doan dong gop ton that chung (Average Bond) s& khéng c6
gia tri trir phi khiéu nai dugc dua ra trong vong 1 nam ké tir ngay phét hanh Ban phan bo ton
that chung va trong moi truong hop khong qua 6 nam ké tir ngay két thic hanh trinh”.

T6m lai, nhitng stra d6i, bd sung néu trén, trén co sé khdi phuc lai nhitng quy dinh hop ly
cia YAR 1994, loai bo nhitng quy dinh con tranh céi cua YAR 2004, dugc cho la dap ung yéu
cau cta nganh hang hai va nhimg thay doi trong méi treong an ninh, chinh tri, thuwong mai trén
thé gigi. BIMCO da tham gia tich cuc trong qua trinh xem xét, sira doi, b6 sung YAR va di dua
YAR 2016 vao c4c chang tir mau ciia minh, nhu hop dong thué tau, van don va giay gui hang
duong bién.

3. Quy dinh vé ton that chung trong van don dwong bién (B/L) va hep déng thué tau

(CIP)

Trong van don dudng bién va hop dong thué tau déu c6 cac quy dinh lién quan dén ton
that chung, nhu: ton that chung duoc giai quyét ¢ dau, theo luét 1é ndo, nghia vu dong gop ton
that chung va viéc dam bao déng gop cua chi hang. Nhitng noi dung nay duoc quy dinh bang
hai diéu khoan “General Average — Ton that chung” va “New Jason Clause — Biéu khoan New
Jason”. Ciing c6 nhiing B/L hay C/P gop thanh mét diéu khoan 13 “General Average and New
Jason Clause”, trong d6 diéu khoan Tén that chung quy dinh vé dia diém giai quyét ton that
chung, luat & giai quyét ton that chung, van dé ky quy, cam két dong gop ton that chung trudc
khi nhan hang con diéu khoan New Jason n6i rd chi hang phai co nghia vu dong gop vao ton
that chung ngay ca khi ton that chung la do 15i 1am, so sut cta thuyén truong, thiy thi va hoa
tiéu trong viéc diéu khién va quan tri tau. BIMCO d3 dua diéu khoan miu vao B/L va C/P nhu
sau: “General Average shall be adjusted, stated and settled according to York — Antwerp Rules
2016 in London unless another place is agreed in the Charter. Cargo’s contribution to General
Average shall be paid to the Carrier even when such average is the result of a fault, neglect or
error of the Master, Pilot or Crew” (Tén that chung s& dugc xir ly, giai quyét va quyét dinh
theo Quy tac York-Antwerp 2016 tai Luan Don trir phi mot dia diém khac duoc thoa thuan
trong hop ddéng. Phan déng gop cua hang hda vao ton that chung s& dugc tra cho ngudi chuyén
chd ngay ca khi thiét hai la do 15i 1am, so suat hodc sai sot caa Thuyén truong, Hoa tiéu hoic
thuyén vién).

Tai li¢u tham khao
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