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THE DISPUTES USUALLY ARISE CONCERNING TO DEMURRAGE AND
DESPATCH IN VOYAGE CHARTER PARTY
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Tom tat
M6t trong nhitng diéu khodn quan trong ctia Hop déng thué tau chuyén /a thudng, phat
gidi phong tau. Bay la diéu khodn rang budc trach nhiém cua nguoi thué tau trong viéc
xép, d& hang héa va gan véi sé tién thudng phat tuong dng v6i théi gian lam hang. C6
nhiéu céach tinh thu’o'ng phat giai phong tau va tuy theo cach tinh sé co loi cho tung bén,
Vi Vay thurong c6 céc tranh chép lién quan dén diéu khoan nay.
Bai bao phan tich va gidi thiéu cac cach tinh thudng phat giai phong tau trong Hop dong
thué tau chuyén déng thoi chi rd mét sé tranh chép thuong gdp va dé xuét huéng gidi
quyét.

Abstract

One of the most important terms and conditions of the Voyage charter party is demurrage
and despatch (DEM/DES). This is condition to concern with the responsibility of the
charterer to load and discharge cargoes. There are many methods of the calculation
laytime and DEM/DES money, so the disputes often arise.
The article analyzes and introduce the methods of calculation DEM/DES and proposes to
deal.

Nhirng van dé chung vé Hop dong thué tau chuyén va thwéng phat giai phdng tau
1. Hop ddng thué tau chuyén (Voyage charter party).

Theo diéu 70 va diéu 71 ctia BS luat Hang hai Viét Nam nam 2005: "Hop dong vén chuyén
hang héa bang dwong bién la hop déng duwoc giao két gidka nguwoi van chuyén va nguwoi thué van
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chuyén, theo dé nguroi van chuyén thu tién cwéc van chuyén do nguéi thué tré va ding tau bién dé
van chuyén hang héa tir cdng nhan hang dén cang tra hang".

"Hop dong vén chuyén theo chuyén & hop déng vén chuyén hang héa bdng duong bién
duwoc giao két v6i diéu kién nguoi véan chuyén danh cho nguéi thué van chuyén nguyén tau hodc
mét phén tau cu thé dé van chuyén hang hoa theo chuyén".

~ Nhw vay, theo B6 luat hang hai Viét Nam thi hop dong thué tau chuyén dwoc coi la hop
dong van chuyén theo chuyeén.

Theo tap quéan hang hai, hop déng thué tau chuyén (Voyage charter party — C/P) |a mét loai
hop ddng chuyén ché hang hoa bang dwéong bién trong d6 ngwdi chuyén ché cam két chuyén ché
hang hoa tr mét cang nay dé giao cho ngudi nhan & mét hay nhiéu cang khac, ngwoi thué tau
cam két tra cudc phi chuyén ché theo mirc hai bén da thda thuan.

Nhw vay, hop ddng thué tau diéu chinh mdi quan hé phéap ly gitra ngwdi chuyén ché va
ngwdi thué tau. Nguoi chuyén ché co thé 1a chi tau hodc chi 1a ngudi thué tau cha nguwdi khac dé
kinh doanh 18y cuwéc. Ngwdi thué tau la cac chd hang hodc ngudi duwoc Gy thac thué tau dé
chuyén ché hang héa.

2. C4c loai hop ddng thudng dung trong van tai tau chuyén

Mé&c du hop ddng thué tau chuyén 1a két qua cua mot qua trinh thwong luvgng thoa thuan
gitra hai bén rdi méi dwoc ghi chép lai, nhung dé don gian hoéa va rat ngan thoi gian dam phan ky
két hop ddng, cac bén thudng dwa vao cac hop ddng mau (Standard Charter Party). Hop ddng
mau thwéng do céc luat gia, cac té chire hang hai Quéc gia va Quéc té soan thdo va c6 nhiéu loai
khac nhau.

Trén thé gi¢i hién nay co toi trén 60 loai hop ddng thué tau chuyén mau va ching co thé
phan thanh hai loai chinh:

Loai thir nhat: M&u hop déng thué tau chuyén mang tinh chét téng hop.

Loai mau hop dE“)gg nay thuwdng dung cho viéc thué tau chuyén chuyén ché hang bach héa
(General cargo). Cac mau thueng st dung phd bién hién nay la:

+ M4u hop déng GENCON (Uniform General Charter)

Mau nay do té6 chirc BIMCO soan thdo 1922 (The Baltic International Maritime conference)
va da dwoc bd sung, hoan chinh nhiéu Ian vao nhitng ndm 1976, ndm 1994. Muc dich cla nhirng
l&n stra d6i nay nham hoan thién va loai triy téi da nhitng chd con chwa ré rang, map me& dé dan
t&i tranh chép gitra ngwoi thué tau va cha tau.

+ M&u hop déng SCANCON:
Mau nay do Bimco phat hanh ndm 1956 dung cho cac nwdc trén ban dao Scandiver
Loai ther hai: Mdu hop déng thué tau chuyén coé tinh chat chuyén dung.

~ M&u hop dong nay dung dé ap dung khi chuyén chd mét loai hang nhét dinh va trén mot
tuyen dwdng nhat dinh.

- MAu hop ddng ch& dau: Exxonvoy 1969; Mobilvoy 96; Shelvoy 5....

- Mau hop ddng ché than: “POLCOAL — VOY 1971” clia BaLan

- MAu hop ddng ché quang: “SOVORECON 1962, ORECON 1950”

- MAu hop ddng ché ngii cbc:*CENTROCON” ctia My va “AUSTRAL 1928” cta Uc.

- Céac mau khac.
Viéc tiéu chudn hoa va thdng nhat mau hop déng thué tau chuyén van dang tiép tuc theo hai
huwoéng:

- Théng nhét néi dung hop déng trong pham vi thé gidi.

- Pon gian héa noi dung ctia hop déng.

3. N&i dung chl yéu trong hop ddng thué tau chuyén (Voyage Charter Party- C/P)

No6i dung chii yéu ctia Hop dong thué tau chuyén (Voyage C/P) c6 thé dugc chia ra thanh
cac dieu kién va diéu khoan chinh nhw sau:

- Chd thé: Nguwoi van chuyén va nguoi thué van chuyén
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Bao gom tén va dia chi clia ngwdi chuyén chd, tén va dia chi clia ngwdi dai ly (Ship's Agent)
hay moi giti (Broker). Ngay ca khi ngudi dai ly hay moi gi¢i thay méat ngwoi chuyén ché ky két hop
dong thué tau thi cing phai ghi ré ho, tén, dia chi cia ngwdi chuyén ché/ cda chu tau dé khi hang
hoa bj t6n that co thé khiéu nai duorc.

- Piéu khoan vé tau: Tén tau, cac dac trwng khai thac ky thuat can thiét; néu thay thé tau
phai dwoc sy dong y clia nguwdi thué tau, phai ghi "hodc mét tau khac thay thé” (Substitute Sister
Ship)

- Piéu khodn vé thoi gian tau c6 mét tai cdng xép hang (Laycan)

- Biéu khodn vé hang héa: Tén hang, quy cach, sb lugng, dung sai vé s6 lvgng, quyén lya
chon dung sai so lwgng, khoi lwgng hang do bén nao chon....

- Piéu khodn vé céng xép, d& hang: tén cang va sb lwong ciu/cang xép hoac d&

- Piéu khodn vé cuéc phi van chuyén: Mdc cudce, chi phi xép d& kém theo (Fios; Fiot,
LilFo...)

- Biéu khoan vé thanh toan:

- Diéu khodn vé muc xép.dé va thoi gian 1am hang: Ngay lam hang 1a loai ngay nao
(WWDSHEXUU, WWDSH EX EU,CQD...)

- Piéu khodn vé thudéng/ phat lam hang (DEM/DES):

- Piéu khodn vé trach nhiém va mién trach cia nguoi chuyén ché:

- Piéu khodn vé sang man, vét liéu chang budc, chén 16t (néu co):

- Hoa héng mai gidi:

- - Cac gﬁéu khoan khac: Trong tai, luat ap dung, hai tau dam va cung co6 16i, cdm gilr hang,

bat gilr tau, ton that chung, thong bao tau dén (ETA)...

- Phu luc (di kém theo hop ddng mau dé bb sung mét sb diéu khoan)

Céc hop dbng thué tau chuyén trén tuyén québc té déu duwoc soan thao bang tiéng Anh.

4. Biéu khodn thudng, phat gidi phdng tau (Demurrage/Despatch — DEM/DES)

Dé‘dém bao thwc hién dung mtre thoi gian lam hang quy dinh cua hop déng, cha tau phai
dwa ra diéu kién bat budc nguwoi thué van c,huyén phai n6 lwc lam hang theo dung th&i han da théa
thuén nham thic hién dung ke hoach chuyen di cia tau. Co hai trwdng hop xay ra thuwong phat doi
nhat & cang xép va d& hang:

- Néu nguwoi thué kéo dai thoi gian lam hang so vai théa thuan trong hop déng thi ho sé bi
phat mét khoan tién (Demurrage money) - nham bu dap cac chi phi cho cha tau - goi la tién phat
[am hang cham;

- Néu‘ngu’(‘yi thué thwc hién lam hang véi thoi han ngén hon so vo&i thoi han théa thuan
trong hop dong thi s& dugc chua tau thwong cho mét khoan tien goi la thuwong tiét kiém thoi gian
[am hang (Despatch money). (thay . bang dau ;)

. - Mirc thwéng phat do 2 bén thoa thuén trén co sé tinh toan cua cha tau va ghi vao hop
dong. Théng thwdng mire thwdng chi bang 1/2 mirc phat (DHD) (thiéu dau .)

Chu tau thwdng xay dung mirc tién phat doi nhat dwa trén co s& cla téng chi phi thuc té
duy tri tau va thuyén bd trong thoi gian déi nhat tai cang. Mic tién phat cho mét ngay tau cé thé

tinh nhw sau:
Tién phat = Chi phi ¢é dinh + Chi phi bién déi* + Loi nhuan (USD/day)

Trong do:

. Chi phi ¢b dinh (Running cost) bao gdm: Stra chi¥a, bdo hiém, lwong va tién an cho thuyén
0...
Chi phi bién dbi * bao gédm: Chi phi nhién liéu khi tau dé va Phi céu tau.
Loi nhuan: 1a sb tién ma cha tau cé thé thu dwoc néu nhw cho thué dinh han.
) - Mrc tién cho thué dinh han tau dwa vao thj trwdng cho thué tau dinh han tai thoi diém

tinh toan
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Hodc c6 thé tinh: Tién phat = Mk tién cho thué tau dinh han + Chi phi bién déi

- Néu quy dinh thoi han bbc d& tinh gdp (Reversible Laytime) thi cho phép ngudi thué
van chuyén coéng doén thei han béc hang va théi han d& hang dé tinh thwdng/ phat lam hang, khi
do trong diéu khoan Laytime sé ghi: Laytime for loading and discharging are Reversible. Néu thoi
gian thuc té st dung vao lam hang it hon Laytime thi sé thuéng.

- Néu quy dinh thoi han lam hang riéng ré thi tién thudng/ phat sé tinh riéng cho tirng
cang xép va d&, khi do trong diéu khodn Layime sé ghi: Time or Laydays for loading and
discharging are not Reversible; hoac Laydays for loading and discharging are Normal .

- Néu quy dinh thdi han bc d& tinh binh quan (Averaging Laytime) thi cho phép nguoi
thué van chuyén b triv thdi han bbc hang vao thoi han d& hang hoac nguwoc lai khi bj phat 1am
hang cham, khi d6 trong diéu khodn Laytime sé& ghi: Laydays for loading and discharging are
Averaging Laytime.

- Nguyén tac cla phat la: khi da bi phat thi,luﬁn ludn bi phat (once on demurrage,
always on demurrage), nghia la khi thoi gian xep d& da hét va da bi phat thi tat cé nhirng ngay sau
do6 déu bi phat, cho du d6 la ngay lam viéc, cha nhat hay ngay Ié, trir khi c6 quy dinh r6 rang la
khong phat vao ngay |é€ va chi nhat (hiém khi xay ra).

Tién thuwdng co thé tinh theo 2 cach sau:

- Thwéng cho toan bd thoi gian tiét kiém dwoc (All Time saved —ATS): theo cach nay sé
khéng c6 loi cho chi tau, vi phai tra tién vao théi gian con thira ctia cac ngay nghi cho phép ngoai
Laytime.

- Thwéng cho toan bd thdi gian lam viéc tiét kiem dwoc (All Working Time saved ~WTS hay
All Laytime saved - LTS): cach quy dinh nay sé c6 lgi cho chu tau, vi loai trie nhirng ngay nghi khi
ching nam trong thoi gian tiét kiém dwoc cla ngudi thué.

Cé4c tranh chap thwong phat sinh lién quan dén DEM/DES va hwéng xi ly
a/ Tranh chép lién quan dén trao NOR.

NOR (Notice of readiness — Théng bao s&n sang lam hang). Day 1a méc thdi gian dé bat dau
tinh Laytime trén co s& thoi gian trao va nhan NOR. Thwong Nguwoi thué tau phai chd cho tau
hoan tat viéc cap cau hodc phao neo thi méi ky nhan NOR (accepted) b4t luan Thuyén trudng
ho&c Dai ly dwoc Gy quyén cé trao NOR (tendered).

Thong thwong, cac hop dong thué tau chuyén quy dinh thoi gian 1am hang sé bat dau tinh
sau 1 thoi han nhat dinh (ngay, gio) ké tlr khi NOR da dwoc trao (tendered) hodc da dwoc trao va
chap nhan (Tendered and Accepted)

Theo hop ddng mau GENCON 94, thoi han 1am hang sé bat déu tinh tor 13 gio néu NOR
duwoc trao va chdp nhan truéc hodc vao lic 12 gio tria va sé tinh tir 6 gicr sang cdia ngay hém sau
néu NOR duoc trao va chdp nhan vao gio lam viéc cua chiéu hém truée hodc trong gior lam viéc
cua ngay truéc ngay |18 (hodc ngay thir 7).

Vi du: Hop ddng quy dinh vé viéc tinh Laytime nhw sau: Laytime for loading and discharging
shall commence at 13.00 hours, if Notice of Readiness is given up to and including 12.00 hours,
and at 06.00 hours next working day if notice given during office hours after 12.00 hours.

Tuy nhién, c6 hgp dong quy dinh thi han 1am hang s& bét dau tinh sau 12 hodc 24 tiéng ké
ttr khi NOR duoc trao va chap nhan. Viéc quy dinh chap nhan NOR nhuw |a mét diéu kién cd lgi cho
nguoi thué tau, bdi vi thdi diém trao NOR c6 thé tau chwa vao cang, chwa hoan thanh cac tha tuc
y t€, hai quan,... thi nguwoi thué chwa chap nhan NOR, nhw vay sé chwa tinh thédi gian lam hang.

Vi vay, dé tranh nhirng tranh chap dang nay, trong Hop ddng thué tau chuyén, Chu tau cé
diéu khoan trao va nhan NOR va luén cé kém theo 4 diéu kien W.W.W.W.

b/ Tranh chép lién quan dén ngay lam hang (Laytime).

Ngay lam hang c6 nhiéu cach hleu theo tap quan & céac quoc gia khac nhau nhw: ngay lam
viéc theo cong lich, ngay lam viéc 24 tleng, ngay lam viéc thoi tiét tot....co trir ngay |& va chu nhat
hay khong.... Vi vay dé tranh tranh chap phét sinh theo céch tinh nay, trong hop ddng phai ghi rd
thoi gian lam hang. Vi du:
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- WWD SHEX UU (Weather Working Days, Sunday and Holidays Excepted, Unless Used, If
used, Only Actual time Used to count): Nhirng ngay lam viéc thoi tiét tt, khong ké ngay 1& va cha
nhat, trir khi c6 lam, néu c6 lam thi thoi gian thwe té st dung sé dworc tinh.

- WWD SHEX IEU (Weather Working Days, Sunday and Holidays Excepted, Even Used):
Nhirng ngay lam viéc th&i tiét tot, khdng ké ngay Ié va chi nhat, cé lam hay khong.

- WWD SHINC (Weather Working Days, Sunday and Holidays Included): Nhirng ngay lam
viéc thoi tiét tot, ké ca ngay |é va chl nhat)

Hodc cu thé cé 3 cach quy dinh vé thoi han lam hang nhuw sau:

- Quy dinh mét sé ngay xép/ d& nhét dinh: ( Days) Vi du: Laytime for loading: 6 WWD SHEX
uu

- Quy dinh mic xép dé hang hoa: (MT/Days); L/D Rate: 2000/1000 MT per WWD SHEX EU

- Xép d& theo tap quan cia cdng (CQD = Customary Quik Despatch)

¢/ Tranh chép lién quan dén céch tinh DEM/DES.

Nhu trén da phan tich, tuy theo tirng cach tinh ma dem lai loi ich cho tirng bén. Vi vay phai
ghi rd cach tinh nao dwoc ap dung trong hgp dong thué tau. Vi du:

Gia str Cong ty X clia Viét Nam thué tau ché 24.000 MT sat cudn tir Trung Qudc vé Sai
Gon. Trong hgp dong ghi: Discharging Rate: 3.000 MT per WWDSHEX-EU; DHD 6.000USD Per
day or Pro-rata of day. Tau d& cap cang Sai gon va trao NOR luc 14h ngay 30/8/2000. Viéc d&
hang vao lic 22h clng ngay va thuc hién lién tuc dén khi xong hang. Két thuc viéc d& hang, nguoi
thué tau tinh tien thwdng theo SOF da lap, trong dé c6 2 ngay nghi € va chi nhat:

- Thoi gian d& hang thuc té hét 143,33 gio, trrong duong 5,97 ngay

- Thoi han lam hang cho phép: 8 ngay.

- Tién thuéng (Dispatch): 2,03 day x 3.000 USD/day = 6,090 USD.

Vi Hop dbng khoéng quy dinh rd cach tinh thuwédng phat nao nén tranh chap da phat sinh:

Két ludn cda trong tai: Nguwdi thué tau thang, vi trong hop dbéng khéng quy dinh roc nén
thwdng theo ATS.

Theo Chartering and Shipping Terms: Néu khéng quy dinh cu thé thi sé thuwéng theo ATS.

d/ Tranh chép lién quan dén muc xép dé.

Theo sy thda thuan, néu hai bén déng y mirc xép d& 1a CQD va duwoc ghi trong Hop dbng
thi sé khoéng tinh thwdng phat gidi phéng tau.

Céo nhung trwong hop & cac cang, muc xep d& quy dinh theo mang xép hang hodc d&
hang. Néu c& dé murc xép/d& hang nhw vay thi rat dé xay ra tranh chép vi s6 ~mang lam hang tirng
ca, tirng ngay khac nhau nén rat khé cho viéc tinh toan va quy dinh. Vi vay can phai thda thuan va
quy dinh rd 1a mrc xép hodc d& hang theo ngay lam hang.

4, Két ludn

Thwéng, phat gidi phong tau ludn xay ra cac tranh chép gitra Cha tau va Ngudi thué tau
trong qua trinh thwe hién Hop déng thué tau chuyén. Bai bao da phan tich cu thé nhirng tranh
chap thwong gap va dé ra hwdng khac phuc, xt ly nhirtng phat sinh nay. Vi vay rat can thiét phai
nghién cu kj vé nguyén tac va cach tinh thwéng phat lam hang déng thoi phai ghi ré vao didu
khoan tuvong (rng trong Hop dong thué tau, tranh nhirng hiéu 1&m khong dang c6 dé dan dén tranh
chap.

TAI LIEU THAM KHAO

[1] M&u Hop ddng thué tau chuyén GENCON 1922/1976/1994.
[2] B6 Luat Hang hai Viét Nam 2005.
[3] Céc bai giang, tai liéu vé khai thac tau bién.

Ngwdi phan bién: TS. Vi Tru Phi, TS. Dé Mai Thom

Tap chi Khoa hgoc Céng nghé Hang hai S6 39 — 08/2014 87



